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RAN, from the Committee on the Judiciary, submitted 
the following 


UNIV. OF MICH. 


REPORT 


{To accompany S. 1097] 


The Committee on the Judiciary, to which was referred the bill 


(S. 1097) for the relief of the estate of Carlos M. Cochran, having 
considered the same, reports favorably thereon, without amendment, 
and recommends that the bill do pass. 


PURPOSE 


The purpose of the proposed legislation is to provide for payment 
of the sum of $5,000 to the estate of the late Carlos M. Cochran, of 
Miami, Fla., in full settlement of all claims of such estate against the 
United States on account of the death of the said Carlos M. Cochran 
in line of duty while he was serving as a private, first class, in the 
military forces of the United States, when he was shot by a military 
sentry. 

STATEMENT 


The decedent involved herein, Carlos M. Cochran, was inducted into 
the Army on January 13, 1942 and, after completing a course as radio 
operator, was assigned to Tyndall Field, Fla. On December 12, 1942, 
he went to see Capt. Herman Gundlach, who later stated that the 
soldier appeared to be ina state of mental confusion. Captain 
Gundlach accompanied him to the station hospital, where he was 
advised that the soldier should confer with his chaplain. Thereafter, 
the soldier was assigned to another unit where he served for about a 
week, after which time it was determined that he should be returned to 
the hospital for observation. In attempting to locate him in order 
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that he might be returned to the hospital it was found that he had left 
the squadron area. 

The soldier was next seen about 10 a. m. on December 19, 1942, 
by a sentry at a gate leading from Highway 98 into Tyndall Field, 
who observed Private Cochran lying on the shoulder of the highway 
about 60 yards west of the gate. The sentry accosted Private Coch- 
ran, and while he was taking Private Cochran toward the gate the 
latter offered him $5 to let him go, which was refused. While a 
telephone call was being made by another sentry on duty at the north 
gate of Tyndall Field requesting that someone from the provost 
marshal’s office come and get Private Cochran, the latter started to 
walk away from the sentry who had taken him into custody. He 
was ordered to halt but he started running away. After the order was 
shouted the third time and disobeyed, the sentry in an attempt to 
stop Private Cochran pointed his shotgun at the latter’s legs and 
fired. Just as the shot was fired, however, Private Cochran jumped 
into a ditch on the opposite side of the highway. The buckshot 
struck him in the back rather than the legs, and one of the pellets 
went through his heart, killing him instantly. 

A board of officers, which investigated the circumstances surround- 
ing the death, concluded that the sentry had no intention of killing 
Private Cochran and that from the attempted bribe and attempted 
escape of Private Cochran, the sentry was justified in the action 
taken. It further stated that if the soldier had riot leaped into a 
ditch he would have been wounded only. The Department of the 
Army states that the evidence fairly establishes that Private Cochran 
was of unsound mind at the time of his death, but that it does not 
appear that the sentry who shot him had any knowledge of the fact 
that he had been under observation because of his mental condition. 
[t also points out that since his death occurred while in line of duty 
any dependents left by him were entitled to all of the benefits conferred 
by general law on dependents of members of the Armed Forces of the 
United States who die in line of duty and not as a result of their 
misconduct. : 

The Department of the Army states the opinion that in the light of 
these facts there is no basis for the granting of an award to the estate 
of Private Cochran on account of his death. It observes that the 
enactment of the bill would be discriminatory in that it would have the 
effect of granting a special benefit in this case that is denied to the 
estates of soldiers in other cases where the facts are similar, and that 
it is not believed that there are any circumstances present which would 
warrant singling out this estate for preferential treatment. The De- 
partment of the Army states, therefore, that while deeply regretting 
the unfortunate death of Private Cochran, it feels obliged to recom- 
mend that the bill be not favorably considered. The Department of 
Justice concurs in the views of the Department of the Army. 

On the basis of the facts presented to the committee in the reports 
submitted by the Department of the Army and the Department of 
Justice, the committee feels constrained to disagree with the recom- 
mendations stated therein against enactment of this bill. At the time 
Private Cochran was taken into custody by the sentry, as aforemen- 
toned, the latter apparently had no reason, under the circumstances, 
to suspect any dangerous tendencies on the part of Private Cochran. 
It is to be presumed that the sentry had ascertained that Private 
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Cochran was unarmed. The alleged attempt by Private Cochran to 
secure his release from custody by petty bribery may have given rise 
to an assumption on the part of the sentry that the former was seeking 
to absent himself without leave from his unit, or it may have suggested 
only that he was seeking to avoid being returned to his unit in the 
custody of a military policeman. 

In any event, at the time Private Cochran broke away from the 
custody of the sentry there was nothing to indicate that he had com- 
mitted any serious offense. The evidence indicates that the sentry 
made no pursuit, but simply called upon the fleeing soldier to halt, 
and when these commands were disobe *yed the sentry, without firing 
a warning shot, aimed and fired his shotgun directly at Private 
Cochran. 

It is a matter of common knowledge that the pellets fired by a shot- 
gun begin to scatter at a relatively short distance. The board of 
officers which conducted the investigation in this case concluded that 
Private Co chran would have been wounded only, and not killed, but 
for the fact that be jumped into a ditch just as the shotgun was fired at 
him. This must be regarded as conjectural reasoning. 

The Army makes no explanation as to why the sentry was armed with 

a shotgun, when soldiers on gate sentry duty are customarily armed 
with a rifle or a pistol. In any event, if the sentry had a knowledge of 
the firearm he was using it seems apparent that he was negligent in 
firing directly at Private Cochran under the circumstances of “this case, 
and if the sentry was not familiar with the scattering burst of a shot- 
gun it is apparent that his superiors were guilty of negligence. 

The American Law Institute, in the Restatement on Torts (see. 131), 
states that the use of force for the purpose of effecting an arrest by 
means intended or likely to cause death is privileged only in those in- 
stances where the arrest is made for treason or for a felony which causes 
or threatens death or serious bodily harm, or which involve the break- 
ing and entry of a dwelling place, ‘and if the actor reasonably believes 
that the arrest cannot be effected otherwise. 

Even in a situation where the escaping person has actually com- 
mitted a felony an officer is not justified in shooting at him with intent 
to kill him or do him grievous bodily harm in order to arrest him, 
unless the officer himself knew the essential facts at the time he fired. 
The general rule is that where one has killed another under circum- 
stances which may amount to a justification, in an attempt to arrest 
or maintain an arrest, the burden is still upon the defendent to 
overcome the presumption which arises from the simple act of killing 
that the homicide was unlawful (see 4 American Jurisprudence, 
Arrest, sec. 80). 

The use of force for the purpose of effecting an arrest or recapture 
or of maintaining custody of a prisoner is not : privileged if the means 
employed are in excess of those reasonably necessary for that purpose, 
and the arresting officer is liable for the use of excessive force. 
(American Law Institute Restatement, Torts, secs. 132, 133.) 

Upon consideration of the circumstances surrounding the fatal 
shooting of Private Cochran, and the principles of ger eral law anal- 
ogous and pertinent to this case, it is the opinion of the committee 
that the sentry resorted to extreme measures which were unnecessary 
and unwarranted in the attempt to maintain custody of Private 
Cochran. The sentry was the sole judge of the force necessary under 
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the circumstances, but he was required to exercise his judgment 
within reasonable limits. Since it appears to the committee that 
the death of Private Cochran resulted from a wrongful exercise of 
power by the sentry who fired the fatal shot at him, the committee 
recommends favorable consideration of the bill, S. 1097. 

_ The report of the Department of the Army, dated April 16, 1951, 
is appended hereto and made a part of this report. 





DEPARTMENT OF THE Army, 
Washington D. C., April 16, 1951. 
The honorable the ArTroRNEY GENERAL, 
Washington, D. C. 


Dear Mr. ArrorNey GENERAL: Reference is made to your letter enclosing 
a copy of 8S. 1097, Eighty-second Congress, a bill forthe relief of the estate of 
Carlos M. Cochran. You state that the Senate Committee on the Judiciary 
has requested the Department of Tustice to submit a report on this bill and has 
advised that if reports are necessary from other sources they will be secured 
by your Department and submitted along with your report to the committee, 
You, therefore, request the comments of this Department on 8, 1097. 

This bill provides as follows: 

“That the Secretary of the Treasury is authorized and directed to pay, out of 
any money in the Treasury not otherwise appropriated, to the estate of Carlos 
M. Cochran, late of Miami, Florida, the sum of $5,000. Payment of such sum 
shall be in full settlement of all claims of such estate against the United States 
on account of the death of the said Carlos M. Cochran in line of duty, while he 
was serving as private, first class, in the military forces of the United States 
(XC-3119193), when he was shot by a sentry at the north auxiliary gate on 
Highway Numbered 98 at Tyndall Field, Florida, on December 19, 1942.” 

The records of the Department of the Army show that Carlos M. Cochran 
was born on November 14, 1914, and that he was inducted into the Army of the 
United States at Camp Blanding, Fla., on January 13, 1942, as a private and 
assigned Army serial No. 34,200,309. After completing a course conducted for 
the training of radio operators he was assigned to Tyndall Field, Fla., on July 6, 
1942, where he was made a radio operator aboard an Army rescue boat which 
was based at Tyndall Field. The operation of the boat was under the super- 
vision of the post quartermaster at Tyndall Field. On December 12, 1942, at 
about 6.30 a. m., the master of the rescue boat notified the office of the post 
quartermaster that Private Cochran demanded that he be returned to that office 
to see Capt. Herman Gundlach, Quartermaster Corps. In an affidavit executed 
on December 27, 1942, Captain Gundlach stated: 

‘se %* * At about 8 a. m., December 12, 1942, upon arrival at the quarter- 
master office, Private Cochran was waiting for me. After listening to Cochran’s 
story which I thought was substantially a confusion in his mind of religion on one 
side and a love affair on the other, I accompanied Private Cochran in my auto- 
mobile to the station hospital. He made the statement before leaving the office 
that because of the confusion in his mind, he no longer wanted to operate a radio 
on the boat. En route to the hospital, Private Cochran was most upset believing 
that he was going there for the purpose of a mental examination. Upon arrival 
at the hospital, Private Cochran waited in the lobby and I stated the entire case 
to the hospital Adjutant, Lieutenant Christian. It was there decided that the 
chaplain might help Private Cochran and Lieutenant Christian called Chaplain 
Finnerty making the necessary arrangements. Lieutenant Christian asked me to 
accompany Private Cochran to the chaplain’s office which I did. I waited at 
the chaplain’s office with Cochran until the chaplain returned, and then excused 
myself so that the chaplain might confer with Cochran. 

‘About 2 days later at the hospital, Lieutenant Christian informed me that the 
chaplain had again seen Private Cochran on a second occasion and that no deci- 
sion had yet been made by that office. Shortly after, the first sergeant of the 
Four Hundred and Forty-sixth School Squadron (Four Hundred and Forty-sixth 
Flexible Gunnery Training Squadron) notified me by telephone that Cochran 
would be retained at the squadron for 3 or 4 days to see if they could help the 
soldier. I notified the first sergeant that I had taken Cochran to the hospital 
and on their direction to the chaplain and that I would not use him as a radio 
operator again until so directed.” 
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It appears that on December 12, 1942, after Private Cochran had conferred 
with Captain Gundlach and Chaplain Finnerty, he was assigned to the Four 
Hundred and Forty-sixth Flexible Gunnery Training Squadron. After Private 
Cochran bad been in that squadron for about 1 week it was determined that he 
should be returned to the hospital for observation. In attempting to locate bim 
in order that he might be returned to the hospital it was found that he had left 
the squadron area. 

Private Cochran was next seen at about 10 a. m. on December 19, 1942, by 
Pvt. James E. Fox, Jr., a sentry on duty at the north auxiliary gate to Tyndall 
Field, which was located on Highway No. 98. The sentry observed Private 
Cochran lying on the shoulder of the highway about 60 vards west of the gate. 
He thereupon approached Private Cochran, and the latter drose to his feet and 
started walking toward the gate. The sentry asked Private Cochran what the 
trouble was and he replied that he was a “‘little crazy.’’ The sentry states that 
while he was taking Private Cochran toward the gate the latter offered him $5 to 
let him go, which was refused. While a telephone call was being made by another 
sentry on duty at the gate to the provost marshal’s office, requesting that some- 
one come and get. Private Cochran, the latter started to walk away from the 
sentry who had taken him into custody. The sentry thereupon ordered Private 
Cochran to lialt, but he started running away. The order to halt was repeated, 
but it was not obeyed. After the order was shouted the third time and disobeyed, 
the sentry, in an attempt to stop Private Cochran, pointed his shotgun at the 
latter’s legs and fired. However, just as the shot was fired, Private Cochran 
jumped into a ditch on the opposite side of the highway. The pellets of buckshot, 
therefore, struck him in the back rather than the legs, and one of the pellets went 
through his heart, killing him instantly. 

On December 24, 1942, a board of officers, which had been appointed for the 
purpose of investigating the circumstances surrounding the death of Private 
Cochran, submitted a report in which it made the following findings of fact: 

“1. That Pfe Carlos M. Cochran, 34200309, Four Hundred and Forty-sixth 
Flexible Gunnery Training Squadron, Army Air Forces, Tyndall Field, Fla., met 
his death at the north auxiliary gate on Highway No. 98 at Tyndall Field, Fla., 
on or about 10 a. m., December 19, 1942. 

“2. That his death was caused by gunshot wounds: That over the posterior 
portion of the chest and upper lumbar region there were nine small bullet wounds 
and on the anterior chest wall there were five wounds of exit. All of the lobes of 
both lungs had numerous perforations inthem, and there was considerable blood 
in each pleural cavity. One pellet entered the posterior surface of the heart and 
made its exist through the anterior surface. There was one perforation of the 
liver close to the dome of the right side. None of the other viscera was perforated; 
that the instrument used to inflict the wound was a Winchester, model No. 97, 
No. 940066, shotgun. 

“3. That Private First Class Cochran was not under the influence of aleoholic 
liquor or narcotics at the time of his death. 

“4. That the deceased was on full duty status at the time of his death about 
10 a. m., December 19, 1942. While not performing any military duty he was 
present on the post and available for military duty. 

“5. That the sentry James E. Fox, private, had no intention of killing Pvt. 
Carlos M, Cochran. 

“6. That from the attempted bribe and attempted escape of Private First Class 
Cochran, Pvt. James E. Fox, Jr., was justified in the action taken. 

“7, That if Pfe Carlos M. Cochran had not leaped into a ditch by the side of 
the road he would have only been wounded. 

“8. That subject soldier at the time of his death was so mentally unsound as 
not to be able to realize the direct or moral consequences of his act. 

“9, There is no evidence that such mental insanity was caused by subject 
soldier’s own misconduct or that it was caused prior to enlistment. 

“10. That the death of Pfe Carlos M. Cochran occurred in the line of duty and 
not as a result of his own misconduct.” 

The report of the board of officers was approved by the commanding officer of 
Tyndall Field on December 31, 1942, and by the Secretary of War on January 11, 
19438. 

The evidence in this case fairly establishes that Private Cochran was of unsound 
mind at the time of his death. However, it does not appear that the sentry who 
shot him had any knowledge of the fact that he had been under observation because 
of his mental condition. It is clear that the sentry did nat intend to kill the dece- 
dent; that he shot at him in an effort to maintain an arrest; and that the fatal 
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wounding of the decedent resulted from his own act in jumping into a ditch at 
the moment the sentry fired at his legs. 

Inasmuch as the decedent was of unsound mind at the time of his death it was 
properly held that his death occurred while he was in line of duty and not as a 
result of his own misconduct. By reason of this fact any dependents left by him 
were entitled to all of the benefits conferred by general law on dependents of 
members of the Armed Forces of the United States who die in line of duty and 
not as a result of their own misconduct. The service record of Private Cochran 
on file in the Department of the Army shows that on January 14, 1942, there was 
presented to him a form for him to sign showing whether or not he desired national 
service life insurance, and on that date he signed the form stating ‘‘no insurance 
desired.’”’ Had he chosen to take advantage of the opportunity afforded him to 
obtain such insurance he could have been insured in the maximum amount of 
$10,000, and his beneficiary, or beneficiaries, would have been compensated in 
that amount for his death. The records of this department do indicate the Private 
Cochran’s life was insured by the Life and Casualty Insurance Co. of Tennessee, 
Nashville, Tenn., but the Department is not informed as to the amount of such 
insurance or whether any payment was ever made by said company to any 
beneficiary. 

In the light of the foregoing facts there is no basis for the granting of an award 
by the United States to the estate of Private Cochran on account of his death. 
Furthermore, the enactment of this bill would be discriminatory in that it would 
have the effect of granting a special benefit in this case that is denied to the 
estates of soldiers in other cases where the facts are similar, and it is not believed 
that there are any circumstances here present that warrant singling out this 
estate for preferential treatment. For the foregoing reasons, the Department of 
the Army, while deeply regretting the unfortunate death of Private Cochran, 
feels obliged to recommend that S. 1097 be not favorably considered by the 
Congress. 

Attention is invited to the fact that on July 2, 1948, the President withheld 
his approval from a similar bill, 8S. 1717, Eightieth Congress, ‘‘an act for the 
relief of the estate of William R. Stigall, deceased.”’ (Congressional Record, vol. 
94, p. 9357, July 26, 1948.) 

Sincerely yours, 
ARCHIBALD S. ALEXANDER, 
Acting Secretary of the Army. 
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